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Melissa Jenck

From: Kurt Mizee <robodairy@gmail.com>
Sent: Thursday, October 21, 2021 4:58 PM
To: Melissa Jenck
Cc: Wendy Stevens; Sarah Absher
Subject: EXTERNAL: Easment
Attachments: 2021-09-17_Access Easement w exhibits.pdf

[NOTICE:  This message originated outside of Tillamook County ‐‐ DO NOT CLICK on links or open attachments unless 
you are sure the content is safe.] 

Melissa,  
 
As discussed in our previous conversation, we have undertaken the delineation of our access and prescriptive 
easement via a surveyor and attorney. It has been drafted in line with the stated planned easement offered by Mr. 
Hughes. Please find the attached document showing the easement along with mapping. The surveyor was hired to first 
survey the existing gravel surface which was roughly 15' and then add 5' to allow for vegetation management (which 
occurs 3‐4 times per year). Please include this in the record as we feel that the easement section of the subdivision 
request should include access so as to not landlock our property but more importantly that of my parents Bart and Terry 
Mizee.  
 
Regards, 
Kurt 



After recording return to: 
Robert E. Easton 
Sherman, Sherman, Johnnie & Hoyt, LLP 
693 Chemeketa St NE 
Salem, OR 97301 
 
Send tax statements to: 
No change 

 
 
 
 

ACCESS EASEMENT 
 

This Easement is executed by Avalon Heights LLC (“Grantor”); and Kurt Mizee, Wendy 
Stevens, Terry Mizee, and Bart Mizee (together, “Grantees”). 

 
Recitals 

 
WHEREAS Grantor owns fee title to the parcel of land described in Exhibit A (the 

“Grantor Tract”).  
 
WHEREAS Kurt Mizee and Wendy Stevens own fee title to an adjoining tract of land 

described as Parcel 1 on Partition Plat No. 2007-34, Recorded in Book 436, Page 438 in the 
Tillamook County Deed Records on March 13, 2007 (the “Kurt Mizee Tract”), as shown in 
Exhibit B.  

 
WHEREAS Terry and Bart Mizee own fee title to an adjoining tract of land described as 

Parcel 2 on Partition Plat No. 2007-34, Recorded in Book 436, Page 438 in the Tillamook 
County Deed Records on March 13, 2007 (the “Terry and Bart Mizee Tract”), as shown in 
Exhibit B.  

 
The Kurt Mizee Tract and the Terry and Bart Mizee Tract are collectively “Grantees’ 

Tracts.” 
 
WHEREAS Both of Grantees’ Tracts will benefit from the easement granted by Grantor, 

which runs generally along the old roadway that has existed for decades (“Road”), and the 
Grantees have continuously used.  The Road is located partially on the Grantor Tract and on the 
Kurt Mizee Tract.  Grantor desires to grant an exclusive 20-foot wide access easement on its 
tract to Grantees to access their tracts.  Kurt Mizee and Wendy Stevens desire to grant Terry and 
Bart Mizee an access easement to access their tract.  The Grantees will be responsible for the 
repair and maintenance of the Road and brush maintenance.  The parties agree that the Grantees’ 
obligations to repair and maintain the Road cover the entire Road area and Easement Areas, 
regardless of which tract it is on.   

 
 



Grant 
 

Therefore, in consideration of the premises and other valuable consideration, the receipt 
and sufficiency of which are acknowledged, Grantor and Grantees agree as follows: 

 
The Recitals are incorporated into this agreement. 
 
1. Grant of Easement:  Grantor Tract. Grantor grants to Grantees, for the benefit 

of the Grantees’ Tracts, a private, perpetual, exclusive easement (the “Easement”) over, under, 
and across the 20-foot wide strip of land on the Grantor Tract parallel to, and abutting, the 
property boundary line with the Kurt Mizee Tract, and extending 20 feet along the Terry and 
Bart Mizee Tract property boundary line, as described on page 2 of Exhibit B as the “Easement 
Area.”  Grantor shall not have access or use of the Easement Area for any purpose.  The 
Easement will be used solely for the purposes of providing vehicular and pedestrian access to 
and from the Grantees’ Tracts on the Road, plus brush management; the Easement may be used 
for such ingress and egress purposes only by Grantees, their successors in ownership of the 
Grantees’ Tracts, and the tenants, invitees, agents, and employees of Grantees and such 
successors (collectively, the “Users”). No above-ground structures, barriers, fences, buildings, or 
other improvements of any kind will be installed in the Easement Area other than roadway 
surfaces and improvements.  The grant of the Easement is made subject to all exceptions to title 
on file or of record in the Official Records of Tillamook County, Oregon. 

 
2. Grant of Easement:  Kurt Mizee Tract. Kurt Mizee and Wendy Stevens grant 

to Terry and Bart Mizee, for the benefit of the Terry and Bart Mizee Tract, a private, perpetual, 
nonexclusive easement (the “Easement”) over and across the Road area situated on the Kurt 
Mizee Tract.  The “Easement Area” includes the “gravel driveway” described in Exhibit C, and 
also reaches all the way to the Terry and Bart Mizee Tract along the Road.  The Easement will be 
used solely for the purposes of providing vehicular and pedestrian access to and from the Terry 
and Bart Mizee Tract on the Road; the Easement may be used for such ingress and egress 
purposes only by Terry and Bart Mizee, their successors in ownership of the Terry and Bart 
Mizee Tract, and the tenants, invitees, agents, and employees of Terry and Bart Mizee, and such 
successors (collectively, the “Users”), such use to be in common with use of the Road and 
Easement Area by the owner of the Kurt Mizee Tract and its tenants, invitees, agents, employees, 
successors, and assigns. No above-ground structures, barriers, fences, buildings, or other 
improvements of any kind will be installed in the Easement Area other than roadway surfaces 
and improvements. Owners of the Kurt Mizee Tract reserve the right to install utilities, cables, 
landscaping, signage, concrete and asphalt surfaces, and other improvements in the Easement 
Area from time to time, together with the right to grant to third parties any of such reserved 
rights, as long as such use does not unreasonably interfere with Terry and Bart Mizee’s permitted 
uses of the Easement.  The grant of the Easement is made subject to all exceptions to title on file 
or of record in the Official Records of Tillamook County, Oregon. 

 
3. Nature of Easements. All Easements granted herein will be appurtenant to, and 

for the benefit of, the Grantees’ Tracts. Any conveyance of fee title to the Grantees’ Tracts, or 
any portion that is a legal lot within the Grantees’ Tracts, will include a conveyance of the 



Easement, regardless of whether the Easement is specifically identified in the instrument of 
conveyance. 

 
4. Repair and Maintenance.  The cost of repairing and maintaining an Easement 

Area and the Road shall be shared equally by owners of the Grantees’ Tracts, regardless of 
which tract or easement the repair or maintenance is performed on. Maintenance includes 
trimming the roadside brush.  In the event an Easement Area or Road is damaged as a result of 
the conduct of any party hereto, or the conduct of the party’s authorized agent, employee, 
invitee, permittee, or guest (collectively, the “Users”), the party to this Agreement that is 
responsible for the damage (including if that party’s User caused the damage) shall be 
exclusively responsible for the cost of repair and shall make repairs immediately by restoring an 
Easement Area to the condition which existed prior to the damage.  

 
In the event any party who is responsible for any maintenance or repair of an Easement 

Area (either shared or wholly responsible, scheduled or because of damage) refuses to participate 
in the maintenance or repair of an Easement Area (the “Refusing Party”) after 30 days’ written 
demand from the other party (the “Demanding Party”) for reasonable repairs or maintenance, the 
Demanding Party may proceed with the work for which demand was made and recover from the 
Refusing Party the Refusing Party’s share, together with 12% interest per annum from the date of 
repair or maintenance.  If the Refusing Party fails to pay the Refusing Party’s share, the 
Demanding Party may lien the Refusing Party’s tract, as provided in the below Remedies 
Section.  It will not be considered trespass if any party enters the tract of another party to repair 
or maintain an Easement Area. 

 
5. No Dedication. Nothing contained herein will be deemed to be a gift or 

dedication of any portion of an Easement Area to the general public, for the general public, or for 
any public use or purpose whatsoever. 

 
6. Indemnity; Attorney Fees. Grantees will indemnify and hold grantors of 

easements herein harmless from and against all claims, damages, losses, causes of action, costs, 
and expenses (including, without limitation, attorney fees), which may be asserted against or 
incurred by the grantor as a result of any act or omission of the grantee or its agents, contractors, 
employees, tenants, or invitees related to the use of an Easement Area by any Users. In the event 
of any litigation or other proceedings brought to enforce or interpret this Easement, the 
prevailing party in such proceedings will be entitled to recover from the other party the 
reasonable attorney fees and other costs incurred by the prevailing party in the proceedings or 
any appeal therefrom. 

 
7. Successors. This Easement will be binding on, and inure to the benefit of, the 

owners of the Grantor Tract and the Grantees’ Tracts and their respective heirs, successors, and 
assigns. 

 
8. Remedies.  The parties agree that the remedy at law for any breach or threatened 

breach by a party may, by its nature, be inadequate, and that the other parties shall be entitled, in 
addition to damages, to a restraining order, temporary and permanent injunctive relief, specific 
performance, and other appropriate equitable relief, without showing or proving that any 



monetary damage has been sustained.  The parties further agree the existence of monetary relief 
shall not be a bar to a grant of equitable relief. 

 
 The Demanding Party shall have the right to lien the tract of the Refusing Party that fails 
to reimburse Demanding Party as required by the Repair and Maintenance Section.  Such lien 
shall only be effective when filed for record in the office of the recorder of the county in which 
the tract is located.  The lien, when so established against the real property described in the lien, 
shall be prior and superior to any right, title, interest, lien, or claim which may be or has been 
acquired or attached to such real property after the time of filing the lien.  The lien may be 
enforced and foreclosed in a suit or action brought in any court of competent jurisdiction. 

 
9. Amendment. This Agreement may only be amended by written instrument 

executed by the then current owners of the Grantor Tract and Grantees’ Tracts. 
 
10. No Partnership. None of the terms or provisions of this Easement will be 

deemed to create a partnership between or among the parties, nor will it cause them to be 
considered joint venturers or members of any joint enterprise. This Agreement is not intended 
nor will it be construed to create any third-party beneficiary rights in any person who is not an 
owner of the Grantees’ Tracts or Grantor Tract. 

 
11. Consents. Whenever the consent or approval of a party is required to be given 

hereunder, such consent or approval will not be unreasonably withheld, delayed, or conditioned 
unless the provision in question expressly stipulates another standard of approval. 

 
12. Notices. Any notice required or permitted by this Easement must be in writing 

and given by delivering the same in person to the recipient or by sending the same by registered 
or certified mail, return receipt requested, with postage prepaid, to the address of the Grantor or 
Grantee Tracts, as applicable, as shown on the current records of the tax assessor for Tillamook 
County, Oregon, with respect to the tract in question. 

 
Executed to be effective as of the _____ day of __________, 2021. 
 
 
 

AVALON  
HEIGHTS LLC: 
 
__________________________ 
Avalon Heights LLC 

Name: _____________________ 

Title: ______________________ 

KURT MIZEE and WENDY STEVENS: 
 
 
__________________________ 
Kurt Mizee 
 
__________________________ 
Wendy Stevens 
 
 
 

 



 
 
      TERRY AND BART MIZEE: 
       
      __________________________ 
      Terry Mizee 
       
      
      __________________________ 
      Bart Mizee 
 
 
Exhibits: 
A Grantor Tract 
B Grantees’ Tracts and Easement Area on Grantor Tract 
C Easement Area on Kurt Mizee Tract (Gravel Driveway) 
 
 
STATE OF __________ 
 
County of   __________ 

) 
) 
) 

 
ss. 

 
This instrument was acknowledged before me this _____ day of _______________, 

2021, by __________________, as _____________ of Avalon Heights LLC. 
 
 
 

 /s/__________________________ 
Notary Public for Oregon 
My commission expires: ________ 

 
STATE OF __________ 
 
County of   __________ 

) 
) 
) 

 
ss. 

 
This instrument was acknowledged before me this _____ day of _____________, 2021, 

by Kurt Mizee. 
 

 /s/__________________________ 
Notary Public for Oregon 
My commission expires: ________ 

 
 
 



STATE OF __________ 
 
County of   __________ 

) 
) 
) 

 
ss. 

 
This instrument was acknowledged before me this _____ day of _____________, 2021, 

by Wendy Stevens. 
 
 

 /s/__________________________ 
Notary Public for Oregon 
My commission expires: ________ 

 
 
 
STATE OF __________ 
 
County of   __________ 

) 
) 
) 

 
ss. 

 
This instrument was acknowledged before me this _____ day of _____________, 2021, 

by Terry Mizee. 
 

 /s/__________________________ 
Notary Public for Oregon 
My commission expires: ________ 

 
 
 
STATE OF __________ 
 
County of   __________ 

) 
) 
) 

 
ss. 

 
This instrument was acknowledged before me this _____ day of _____________, 2021, 

by Bart Mizee. 
 

 /s/__________________________ 
Notary Public for Oregon 
My commission expires: ________ 

  
 



Avalon Heights LLC 

Grantor Tract
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EXHIBIT B
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Exhibit B 
Page 2 of 2
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Melissa Jenck

From: Kurt Mizee <robodairy@gmail.com>
Sent: Thursday, October 21, 2021 9:09 PM
To: Melissa Jenck
Subject: EXTERNAL: Minor partition determination
Attachments: Doc Oct 21, 2021, 2107.pdf

[NOTICE:  This message originated outside of Tillamook County ‐‐ DO NOT CLICK on links or open attachments unless you 
are sure the content is safe.] 
 
Please include this with the easement and exhibits for the record 

 
 
Sent from my iPhone 



Tillamook County 

DEPARTMENT OF COMMUNITY DEVELOPMENT 
BUILDING, PLANNING & ON-SITE SANITATION SECTIONS 

Land of Cheese, Trees and Ocean Breeze 

October 19, 2006 

Kurt Mizee 
P.O. Box 198 
Netarts, Oregon 97143 

RE: Minor Partitioning, 1S10 30DC -0100 

Dear Mr. Mizee: 

201 Laurel Avenue 
Tillamook, Oregon 97141 

Building (503) 842-3407 
Planning (503) 842-3408 

On-Site Sanitation (503) 842-3409 
FAX (503) 842-1819 

Toll Free 1 (800) 488-8280 

Thank you for bringing this matter to my attention. I remember the earlier discussion and 
determination made by department staff with my concurrence when we met with Ms. 
Krueger this past summer. That determination was that the property, based upon the 
acquired easement constituted legal access to the subject property for a minor partition to 
serve the two lots proposed. This letter should clarify and memorialize the earlier 
determination. 

I've attached the tax assessor map and the easement, of record in Book 315, Page 474 of 
the Deed and Mortgage Records of Tillamook County as information in support of the 
determination made. 

Should you have any questions or require further clarification please contact Bill 
Holmstrom or myself at 842-3408. 

Bill Campb , Director 
Department of Community Development 

Attachements 

Cc: Bill Holmstrom 
Bob Olsen, Surveyor 
File- 1S10 30DC-0100 

AN EQUAL OPPORTUNITY EMPLOYER 

; 
I 
I 
~ 
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Melissa Jenck

From: Oceanside NA <oceansidefriends@gmail.com>
Sent: Friday, October 22, 2021 11:07 AM
To: Melissa Jenck
Cc: Sarah Absher
Subject: Re: ONA Board Comment re: Hughes/Avalon Heights LLC Application for Partitioj

Melissa ‐  
 
FYI.  I will listen in on the hearing this afternoon, but I do not plan to testify.  For what it’s worth, it appears from the 
supplemental materials that the developer made a serious, good faith effort to address the gaps in the previous geotech 
and transportation reports.  If anyone asks about ONA’s position, you can consider that my public comment.  
 
Jerry Keene  
 
 

On Jun 7, 2021, at 1:47 PM, Melissa Jenck <mjenck@co.tillamook.or.us> wrote:  

  
Thank you, Jerry. Staff will include these comments on the record. They will be provided to the Planning 
Commission members at the start of the June 10th hearing.  
 
Sincerely,  
   

 

Melissa Jenck (she/her)|  CFM, Land Use Planner II  
TILLAMOOK COUNTY  |  Community Development  
1510-B Third Street  
Tillamook, OR 97141  
Phone  (503) 842-3408 x3301  
mjenck@co.tillamook.or.us  

This e‐mail is a public record of Tillamook County and is subject to the State of Oregon Retention Schedule and may be subject to public disclosure under 
the Oregon Public Records Law. This e‐mail, including any attachments, is for the sole use of the intended recipient(s) and may contain confidential and 
privileged information. Any unauthorized review, use, disclosure, or distribution is prohibited. If you are not the intended recipient, please send a reply e‐
mail to let the sender know of the error and destroy all copies of the original message.  

The Department is excited to announce that we are OPEN to the public by appointment.  To review the list of 
services provided and to schedule an appointment with us, please visit 
https://www.co.tillamook.or.us/gov/ComDev/  to access the appointment scheduler portal.  
   

From: Jerry Keene <oceansidefriends@gmail.com>  
Sent: Monday, June 7, 2021 10:25 AM 
To: Sarah Absher <sabsher@co.tillamook.or.us> 
Cc: Melissa Jenck <mjenck@co.tillamook.or.us> 
Subject: Re: ONA Board Comment re: Hughes/Avalon Heights LLC Application for Partitioj  
   

Sarah and Melissa ‐  
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I have attached supplemental public comment regarding the 
Hughes/Second Addition to Avalon Heights, LLC, matter 
currently before the Planning Commission.  
   
Thank you,  
   
Jerry Keene  
ONA President  
   
On Tue, Jun 1, 2021 at 5:16 AM Sarah Absher <sabsher@co.tillamook.or.us> wrote:  

Thank You Jerry.  
   
Sincerely,  
Sarah  

 
From: Jerry Keene <oceansidefriends@gmail.com> 
Sent: Monday, May 31, 2021 2:17 PM 
To: Sarah Absher <sabsher@co.tillamook.or.us>; Melissa Jenck <mjenck@co.tillamook.or.us> 
Subject: EXTERNAL: ONA Board Comment re: Hughes/Avalon Heights LLC Application for Partitioj  
   

[NOTICE:  This message originated outside of Tillamook County ‐‐ DO NOT CLICK on links or 
open attachments unless you are sure the content is safe.]  

Sarah and Melissa ‐  
   
I have attached a letter for the record from the ONA Board for 
inclusion in the staff report in this matter.  Please let me know 
if you have any questions or concerns with it.  
   
Thanks!  
   
Jerry Keene  
ONA President  
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